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IN THE 


Court of appeals, district of Columbia 


No. 5710. 


William IT. Keeper, Appellant , 

v. 

Employers' Liability Assurance Corp., Lt 

Appellee. 


BRIEF FOR APPELLEE. 


SHORT STATEMENT OF THE CASE. 

Appellant is seeking to have set aside here a <pcree 
of the Supreme Court of the District of Columbia 
entered as a result of appellee's bill in equity, brought 
under the provisions of Section 21(b) of the Work¬ 
mens’ Compensation Act in force in this District (44 
Stat. 1424; 45 Stat. 600), by which decree enforcement 
of an award of compensation in appellant’s favojr was 
enjoined. I 

The entire transcript of proceedings beforq the 
Deputy Commissioner has been brought up as pirt of 
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the record herein. It appears therefrom that appel¬ 
lant, Kerper, an employee of Southern Dairies, Inc., 
appellee’s insured, whose duties carried him for short 
periods of time into ice-cream hardening rooms with 
temperatures ranging from zero to ten degrees below, 
claimed to have received an “injury” on December 
4th, 1930, while in the course of his employment, by 
reason of the low temperature affecting the blood sup¬ 
ply of his right leg. However, he continued at his 
work through January 2nd, 1931, when he stopped 
work due to a change in shift of employees. Up to the 
time of severance of the employment no notice had 
been given the employer of any injury or claim of 
injury. Subsequent to leaving the employment, on 
January 4th, 1931, his private physician in consulta¬ 
tion with a surgeon, Dr. Shearer, sent him to a hos¬ 
pital where, on January 5th, 1931, without any notifi¬ 
cation to his employer or the Insurance Carrier, ap¬ 
pellee, an operation known as a “resection of the 
femoral artery” was performed on his right leg. This 
is a new operation, still in the experimental stage, the 
object of which is to cut out the circulation in the main 
vessel of the leg and throw the burden of circulation 
on the collaterals or other arteries (Kec. 129, 130). 

Several days after this first operation gangrene ap¬ 
peared and on January 16th it became necessary, be¬ 
cause of the gangrenous condition, to amputate the 
right leg below the knee, and a further amputation 
above the knee followed later. 


Up to the time of the first operation on January 5th 
the leg had shown no evidence of gangrene and the 
employee had lost no time from his work. 
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Xo written report of the injury alleged to lia^e oc¬ 
curred on December 4th, 1930, was given to thje em¬ 
ployer or the Deputy Commissioner by Kerpeij until 
March 3rd, 1931, and no medical reports covering ex¬ 
amination and treatment were made until Jaiuuary 
17th, 1931. Kerper had suffered for a numtjer of 
years from a disease of the arterial system kncjwn as 
arterio-selerosis, Monckeberg’s type (hardening]of the 
arteries of the extremities), complicated by thrombo¬ 
angiitis obliterans (inflammation and stoppage of the 
arteries through involvement of the inner lining 
thereof). 


Appellee’s position below, successfully maintained, 
was that Kerper’s pre-existing condition of arterio¬ 
sclerosis, a steadily progressive disease, had no|t been 
aggravated to the point of disability by any circum¬ 
stance connected with his employment or by anjy “in¬ 
jury” on December 4th, 1930; that the gangrene of the 
toes of his right foot and the subsequent ampliations 
were the direct and proximate result of an Experi¬ 
mental resection operation on January 5th, 19,‘jl, and 


did not arise out of or in the course of his employment; 
that the failure of said Kerper to give prompt a:jid rea¬ 
sonable notice as required by Section 12 of the Com¬ 
pensation Act was without good cause and defi¬ 
nitely prejudiced the rights of the employer and insur¬ 
ance carrier; that Kerper’s condition, if caused at all 
by the circumstances of his employment, arose! out of 
and occurred during the course of his employment in 
January, 1931, at which time appellee herein was no 
longer the insurer of the employer, Southern Dairies, 
Inc.; that the findings of the Deputy Commissioner 
were not supported by, but were directly contrary to 
the evidence, and that enforcement of the award in 
favor of Kerper should be enjoined. 
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A final decree was entered setting aside and vacating 
the award and permanently enjoining its enforcement, 
and this appeal resulted. 

QUESTIONS INVOLVED. 

This Court is asked to decide, in effect, whether or 
not the lower Court erred in finding that there was 
not substantial and competent evidence before the 
Deputy Commissioner to support his findings of fact 
on the following matters: 


1. That Kerper on December 4th, 1930, sus¬ 
tained a personal injury which arose out of and 
in the course of his employment, in that a pre¬ 
existing condition of arterio-sclerosis was aggra- 

# 

vated by exposure to thermic changes and precipi¬ 
tated the condition suffered by Kerper, all of 
which resulted in his disability. 


2. That Kerper’s condition was not proxi- 
mately caused by an experimental resection opera¬ 
tion performed by his own physicians on January 
5, 1931, precipitating the gangrene and necessitat¬ 
ing the subsequent two amputations of the right 

1 p<r 


3. Tfliat proper cause was shown by Kerper for 
not giving notice to his Employer and the Deputy 
Commissioner as required by Section 12 of the 
Compensation Act. 

4. That the Insurance Company should be held 
liable for the medical bills incurred by Kerper, al¬ 
though no demand for medical treatment had been 


o 


made of the Employer and refused by it, £md al¬ 
though no reports had been filed by the employee’s 
own attending physician and surgeon within 
twenty days from the date of the first treatment,— 

, . I 7 

all of which is required by Section 7-a of the Com¬ 
pensation Act. 

5. That the Insurance Company, appellee here¬ 
in, was the insurance carrier on the Southern 
Dairies, Inc., risk at the time of the injury.j 

SECTIONS OF THE COMPENSATION ACT 

INVOLVED. 


For convenient reference, the following pertinent 
extracts from the Compensation Act are set forth: 


Section 2—(2) The term “injury” means acci¬ 
dental injury or death arising out of and in the 
course of employment, and such occupational dis¬ 
ease or infection as arises naturally out of sue!) 


employment or as naturally or unavoidable result 
from such accidental injury, and includes an in¬ 
jury caused by the willful act of a third! person 
directed against an employee because of jhis em¬ 
ployment. (Italics supplied) 

Section 2-(10) “Disability” means incapacity 


because of injury to earn the wages whic*h| the em¬ 
ployee was receiving at the time of the injury in 
the same or any other employment. 

Section 7-(a) The employer shall furnish such 
medical, surgical, and other attendance or treat¬ 
ment, nurse and hospital service, medicine, 
crutches, and apparatus for such period as the na¬ 
ture of the injury or the process of recovery may 
require. If the employer fails to provide the 
same, after request by the injured employee, such 
injured employee may do so at the expense of the 
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employer. The employee shall not be entitled to 
recover any amount expended by him for such 
treatment or services unless he shall have re¬ 
quested the employer to furnish the same and the 
employer shall have refused or neglected to do so, 
or unless the nature of the injury required such 
treatment and services and the employer or his 
superintendent or foreman having knowledge of 
such injury shall have neglected to provide the 
same; nor shall any claim for medical or surgical 
treatment be valid and enforceable, as against 
such employer, unless within twenty days follow¬ 
ing the first treatment, the physician giving such 
treatment furnish to the employer and the dep¬ 
uty commissioner a report of such injury and 
treatment, on a form prescribed by the commis¬ 
sion. (Italics supplied) 

Section 12-(a) Notice of an injury or death in 
respect of which compensation is payable under 
this Act shall be given within tliirtv davs after 
the date of such injury or death (1) to the deputy 
commissioner in the compensation district in 
which such injury occurred and (2) to the em¬ 
ployer. 

(d) Failure to give such notice shall not bar 
any claim under this Act (1) if the employer (or 
liis agent in charge of the business in the place 
where the injury occurred) or the carrier had 
knowledge of the injury or death and the deputy 
commissioner determines that the employer or 
carrier has not been prejudiced by failure to give 
such notice, or (2) if the deputy commissioner 
excuses such failure on the ground that for some 
satisfactory reason such notice could not be given; 

ft V 

nor unless objection to such failure is raised be¬ 
fore the (jleputy commissioner at the first hearing 
of a claim for compensation in respect of such in¬ 
jury or death. (Italics supplied) 
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ARGUMENT. 

1. The Employee Did Not Receive An Injury Arising 
Out of and Occurring in the Course of His Em¬ 
ployment, Nor Was There Any Aggravation by 
Injury cr Otherwise of a Pre-Existing Condition 
to the Point of Disability. j 

The Deputy Commissioner in his award (Rfc?c. 34) 
makes a finding that the employee “ sustained personal 
injury” on December 4, 1930, but there is no evidence 
in the record that any “injury” within the meaning 
of the term as defined in the Compensation Act was 
sustained bv the employee at that or anv other :ime. 

“Injury” under the Compensation Act is defined 
as “accidental injury”—a trauma which definitely 
changes or destroys the tissues of the body. The only 
thing that occurred in the present case was the nor¬ 
mal effect of cold on blood vessels diseased bv long 
standing arterio-sclerosis, and this same effect that 
occurred at the time of the alleged “injury” had oc¬ 
curred at various times during the four or five years 
preceding the operations, getting more definite and 
prolonged (Rec. p. 57), and also occurred on mo re than 
one occasion during the month of December, 1930. The 
employee continued at his usual duties until laid off 
on January 2nd, 1931, despite his later claim of a dis¬ 
abling “injury” as of December 4, 1930. Thesle facts 
do not constitute an accidental injury within tlicj mean¬ 
ing of the statute. 

Julius J. Young v. Melrose Granite Co., 189 N. W. 
426 (Minn.) (Supreme Court of Minnesota) is author¬ 
ity for the proposition that— 
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“the workmen’s compensation act does not cover 
injuries resulting to the muscles and nerves 
through too long continuance at a task that is too 
heavy for the employee and where .there is no sud¬ 
den or violent event producing at the time injury 
lo the physical structure of the body”. 

The Supreme Court of Michigan in the case of 
Guthrie v. Detroit Ship Building Co., 200 Mich. 355, 
107 X. W. 37, said— 

“An injury received by a workman while en¬ 
gaged in his usual work without intervention of 
something unusual or fortuitous is not an acci¬ 
dent. ’ ’ 


And, in In re Madden, 222 Mass. 487, the Court stated, 
in part— 


i i 


* * A disease which under anv rational 

* 

work is likely to progress so as to finally disable 
the employee, does not become a ‘personal injury’ 
under the act merely because it reaches the point 
of disablement while work for a subscriber is being 


pursued. It is only where there is a direct causal 
connection between the exertion of the employ¬ 
ment and the injury that an award of compensa¬ 
tion can be made. The substantial question is 
whether the diseased condition was the cause, or 
whether the employment was a proximate contrib¬ 
uting cause. * * *” (Italics supplied) 


The case of Borgstead v. Shults Bread Co., 180 App., 
Div. 229, 167 X. Y. 647, is particularly in point. In 
that case it was held: 


“This disease which the commission finds ex¬ 
isted prior to the accident, did not ‘naturally and 
unavoidably result’ from the accident; it was there 
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with all the potentiality of destruction to th^ eye¬ 
sight when this accident occurred, and if \\'e as¬ 
sume that the disease was aggravated bv the acci- 
dent, that it developed more rapidly than Would 
have otherwise have been the case, still the disease 
or infection was not the result of the accident, and 
it is only resulting disease or infection wl^ich is 
provided for by the law. * * and the only [infer¬ 

ence from the testimony is that the claimaiit was 

m/ 

so far advanced in the disease that it was only a 
matter of comparatively short time taken he must 
have reached the results which now prevail , though 
no accident had happened.” (Italics supplied) 

Although the Deputy Commissioner made a finding 
that this employee was suffering from “thrombo-an- 
giitis obliterans * * * possibly complicated by arterio¬ 
sclerosis” (R. 35), the testimony of all the doctors 
was that the basic trouble was arterio-sclerosis, Monc¬ 
keberg type, complicated perhaps by a “thrombo-an- 
giit is obliterans”. 

Dr. O. i>. Hunter, the pathologist who made tests of 
the severed portions of appellant’s leg, blood vessels, 
etc., was of that opinion (Rec. pp. 102, 103, 104, 116); 
Dr. IT. IT. Kerr stated that the cause for the loss of 
appellant’s foot was arterio-sclerosis, and that the case 
did not present a true picture of thrombo-angiitis 
obliterans (Rec. p. 144); Dr. J. P. Shearer, appellant’s 
personal physician, said that “the thrombosis which 
caused the gangrene, was primarily due to an arterio¬ 
sclerosis” (Rec. pp. 131, 132), and to like effect was 
the testimony of Drs. James F. Mitchell (Rec. pji. 148, 
149, 150) and John II. Lyons (Rec. pp. 162, 163,j 164). 

On December 4th, 1930, the date set by the finding 
of the Deputy Commissioner as the date of injury, 
nothing transpired that had not been experienced by the 
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employee on previous occasions during the past five or 
six years (Rec. p. 73) except that the temporary feel¬ 
ing of numbness in his right foot lasted a little longer, 
probably due to the progressive conditions-of his dis¬ 
eased arteries and veins. But nevertheless lie con¬ 
tinued to work until January 2nd. During the time 
between the date of the alleged “injury” and January 
2nd, practically a month, he performed his usual duties, 
as far as the record shows, which included going in and 
out of the hardening rooms and noting the temperature 
on his chart. The numbness in his foot on the many 
occasions prior to December 4th, 1930, had been re¬ 
lieved by constant stamping. (Rec. 73.) It must not 
be lost sight of that this man's diseased vascular svs- 
tern was pot improving, but was gradually getting 
worse, that he had “a steadily advancing arterio-scle- 
rosis”, and that his response to stimuli of any kind, 
whether heat or cold, walking or sitting, was becoming 
lessened as a result thereof. (Rec. pp. 141, 142, 143, 
144.) There was nothing particularly significant about 
the occurrence on December 4th as compared with 
previous occasions, other than that the temporary fail¬ 
ure to respond to stimuli was a little more prolonged. 
There is evidence that previous periods of numbness 
had not disappeared until after several days. (Rec. 
73.) 

A definition of “aggravation” is given in the opinion 
of the Court in Hartford Accident & Indemnity Co. r. 
Industrial Commission, 163 Pac. 225— 


“Likewise the courts, consistent with the theory 
of workmen’s compensation acts, hold with prac¬ 
tical uniformity that, where an employee afflicted 
with disease receives a personal injury under such 
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circumstances as that he might have appealed to 
the Act for relief on account of the injury had 
there been no disease involved , but the disease as it 
in fact exists is by the injury materially aggra¬ 
vated or accelerated, resulting in disability or 
death earlier than would have otherwise occurred, 
and the disability or death does not result! from 
the disease alone progressing naturally, ! as it 
would have done under ordinary conditions, but 
the injury aggravating and accelerating itsj prog¬ 
ress, materially contributes to hasten its culmina¬ 
tion in disability or death, there may be an jnvard 
under the compensation acts.” (Italics supplied) 

There was certainly no ‘‘personal injury” here that, 
in the absence of the arterio-sclerosis, might have 
formed the basis of a separate claim. 

A temporary aggravation of a previously existing 
diseased condition cannot be termed “injury” within 
the meaning of the Compensation Law. This employee 
did not stop work but continued to perform liisj usual 
duties until January 2nd, when he was laid off due to 
change in shift and not on account of his foot (Rec. 
77). On January 5th, after consultation between Dr. 
Bowne and Dr. Shearer, he was sent to the hospital 
and operated upon, although there was then n<|) gan¬ 
grene or complete thrombosis present, and his absence 
from work thereafter was due to the operation and not 
to his condition otherwise. 

Dr. James F. Mitchell (Rec. 147), an eminent physi¬ 
cian and surgeon, testified that the numbness on De¬ 
cember 4th, 1930, was only a “temporary” slowing up 
of the circulation, and that work by Kerper under any 
conditions would have been bad for him. (Rec. 155.) 
There is no testimony to show that the temporary 
numbness which occurred on December 4th, 1930, which 
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was not disabling, was the direct causative factor of the 

i 

gangrene which had not then occurred and did not oc¬ 
cur until after the resection operation on January 4th, 
1931,—an admittedly experimental procedure usually 
employed in cases where gangrene is already present, 
and not recognized or used bv eminent medical author- 

o i 

ities. 

Claimant’s witness, Dr. Bowne, testified (Rec. 98) 
that there was circulation present in employee's right 
leg and foot as late as January 4th, 1931; that tin 4 
employee was working on the foot every day without 
trouble or pain during December (Rec. 95); and that 
no gangrene was present until some time after the first 
operation on January 5th (Rec. 99-100). 

Dr. Shearer, employee’s surgeon, who saw patient 
first on January 4th, 1931, stated that there was then 
no gangrene (Rec. 135). 

Ds. Mitchell and Lyons, prominent surgeons, who 
have treated a great number of these cases (Rec. 117, 
124) testified that if thrombosis had occurred as a re¬ 
sult of the blanching on December 4th, 1930, gangrene 
would have set in within twentv-four to thirtv-six hours 
thereafter and that as long as there is circulation, 
there would be no gangrene. (Rec. pp. 161-164.) 
Dr. Mitchell further stated that in arterio-sclerosis 
cases similar to the present one, a clot could quickly 
form while patient was sitting, walking, etc. (Rec. pp. 
151-156), and that: 


“He (Kerper) will have it in the other foot 
sooner or Later, I am sorry to tell him.” (Rec. 
]). 157.) 

Dr. Kerr (Rec. p. 142) testified that the employee’s 
disability was due to a steadily advancing arterio-scle* 
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rosis that had gotten to a stage where he had extended 

pain. I 

There is no testimony in the record contradicting or 
denying the above cited testimony. 

Therefore, the finding of the Deputy Commis 
on the question of an injury on December 4th, l! 
not based on fact, is erroneous and amounts tc 
conjecture on his part which is not supported by com¬ 
petent and substantial evidence. 

As the court said in Reck v. Whittles!) erger, 181 
Mich. 463,148 N. W. 247— 

“Facts cannot be evolved from the inner con¬ 
sciousness of tha ttribunal (speaking of the Com¬ 
mission) on bare supposition, guess or conjecture, 
nor on rumor or incompetent evidence. To so de¬ 
termine the rights of parties would be to a£t out¬ 
side the authority conferred by the Act.” 

In the English case of Taylor v. Bolckaiv & Co. 
(1911) 5 B. W. C. C., 130 it was held that— 

“A finding that the incapacity of a workman 
from an aneurism was due to an accident was held 
not justified where it appeared that for many years 
he had worked lifting lieavv iron, and was suf- 
fering from degenerated arteries; that he fell from 
a railway truck and injured his hand and shqulder, 
and was incapacitated for twenty-two days! when 
he returned and pursued the same work; that he 
suffered pain, and that about a month afljer his 
work he felt a choking sensation; that he \^ent to 
the hospital and after fourteen weeks wgs dis¬ 
charged as incurable, suffering from an advanced 
aneurism.” | 

Although the Act creates a presumption in f^vor of 
the employee, yet the burden of proof is always upon 


sioner 
)30, is 
> pure 
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him to produce substantial evidence to prove that the 
injury arose out of and in the course of his employ¬ 
ment. 


Collins r. Brooklyn Union Gas. Co 171 App. 
Div. X. Y. 381; 

Eld ridge v. Endicott , 228 X. Y. 21; 

New Amsterdam Cas. Co. v. Iloage, 59 Wash. 

L. R. 91. 


Appellant claims in his brief that there was “definite 
time, place and circumstance” when the disability in 
this case occurred, “as the day upon which the block¬ 
ing of the artery of the foot is known”; yet, although 
appellant’s family physician diagnosed the condition 
in the right, leg as a blocking of the dorsalis pedis 
artery (the artery supplying the blood to the foot) 
(Rec. pp. 84, 85, 88) the pathologist called in by him, 
Dr. Hunter,, showed in his report that the dorsalis 
pedis artery was not blocked. (Rec. p. 116.) 

The cases cited by appellant in his brief in support 

of “accidental injury” all involve circumstances in 

which the causal connection and continuitv are com- 

•> 

plete, and where without the “accident” the resulting 
disabilitv would not have occurred. The following 
cases cited and relied upon by him involve the devel¬ 
opment of definite diseased conditions: Alloa Coal Co. 
Ltd. v. Drylie; Brown v. John Watson; Kelly v. Auch - 
enlea Coal Co.; Brock v. Lehigh Valley Coal Co.; DeLa- 
Pena r. Jackson Stone Co. (pneumonia); Todd Dry 
Docks Inc. v. Marshall, (cerebro-spinal-meningitis); 
and Sheerin r, Clayton (inflammation of the kidneys). 
In all of these cases there was a definite incubation 
period in development, traceable without interruption 
to a fortuitous event , from which they naturally and 
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gai 


unavoidably resulted. There is no fortuitous 
the case at bar to which appellant’s condition 
traced and there is no complete and unbroker 
nuity between December 4th, 1930, and the 
with subsequent amputations and disability. 

The other cases relied upon by appellant in 
tion with his allegation of “injury” are readily 
guishable as all involve definite “injury”: Ei\ 
der v. Selma Dress Co .,—“stepped on rusty 
Km eta v. Stevens & Nostyn, —“packing case f el 
foot”; Davis v. Homeopathic Hospital ,—“ 
toe”; and Kalilgren v. W. C. Lundquist Co .,—‘ 
heavy beam followed immediatelv bv apoplectic 
All show definite injury to the body tissues w 
broken continuitv between the cause and effect 
pre-existing diseased conditions. 


event in 
can be 
conti- 
lgrenc 


connec- 
distin- 
senlan- 
nail ’ ’; 
1 upon 
Stubbed 
lifting 
stroke, 
ith un- 
on the 


Nc Notice of the Alleged Injury Was Given tfye Em¬ 
ployer or Insurance Carrier in Accordance With 
Law. j 

In appellant’s brief an attempt is made to show ac¬ 
tual notice on part of the employer that Kerper re¬ 
ceived an injury on December 4, 1930. The award 
of the Deputy Commissioner, however, does not con¬ 
tain any finding of fact that there was actual notice, 
but distinctlv states 


“that notice of injury as required by Sec 
of the Compensation Act was not given to 
plover and the Deputy Commissioner witliinj 
days as required by that Section.” 


the 


The attention of the Court is called to Section 
fully set out herein {supra, p. 6) from which 


ion 12 
em- 
thirtv 


12 as 
it will 
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be noted that both “written” and “actual” notice are 
required. The Deputy Commissioner having found 
that neither written nor actual notice of the alleged in¬ 
jury was given, excused the failure in this regard 

“For the reason that the nature of the disability, 
and its relation to the employment, was not known 
by the claimant, and was of such character that 
only expert medical opinion could establish a cas¬ 
ual relation.” 


The alleged injury occurred on December 4th, and ap¬ 
pellant consulted his family physician five days later, 
December 9th, and was treated by him on many occa¬ 
sions during the remainder of that month (Rec., pages 
95, 96). One of tlie leading pathologists of the city, 
Dr. 0. B. Hunter, was consulted by appellant’s private 
physician,! and his opinion as to the nature of the con¬ 
dition from which Kerper was suffering was given as 
early as December 26, 1930 (Rec. pages 96, 102 and 
103), but the record discloses that no notice whatever 
was given of the alleged injury or of the pathologist’s 


findings. 

It is further shown by the record that Kerper’s 
phy sician as early as December lltli, 1930, realized the 
seriousness of his patient’s condition and had at that 
time obtained a full history of the case and prescribed 
what he thought was proper treatment (Rec. 92, 94). 
This physician, Dr. Bowne, testified on cross-examina¬ 


tion : 


Q. You did not recognize the seriousness of the 
condition in spite of the symptoms, the symptoms 
of the condition that this man had? 

A. Well, yes. I have had numerous cases of pain 
in the toes due to partial obstruction of the vessels 
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and I recognized that part, but the man insisted on 
going to work and I could not prevail on Jhim not 
to go to work. 

Q. You recognized and realized the serious con¬ 
sequences ? 

A. Probably I was not insistent enough, ^ind that 
is true. 

Q. You recognized the seriousness of it and the 
seriousness of the consequences of his (continu¬ 
ing to work, did you not ? You recognized that as 
his professional attendant, did you not? 

A. Yes; at that particular time I wasl not as 
energetic in mv insistence as I was later.! 

Q. But, 44 later” was over a month after the acci¬ 
dent is alleged to have occurred? 

A. Around the first of the year, not quite a 
month. 

********* 

A. I remember advising him that the circulation 
of the toes would be interfered with and there was 
some dangerous consequences to be expected. 

Q. You told him this on what date? 

A. I don’t remember. (Rec. pp. 96, 97, 98) 

The appellant at no time claimed ignorance as to 

what caused the trouble to his foot. He maintained 

vigorouslv throughout his testimony that he had had 

trouble with numbness in his foot from going into the 

cold of the hardening rooms, and even distinguished 

that numbness from the numbness caused bv drdinarv 

•> * 

outside cold (Rec. 74, 76). 

Despite these uncontroverted facts that the employee 
knew of the pain and numbness in his foot, had re¬ 
peated experience with the same, and knew the relation 
thereof to his employment, and that his physician 
knew all these facts and appreciated the seriousness 
of his condition, apparently merely because pie em- 


18 


ployee did pot know that his condition was called by 
the names “arterio-sclerosis” or “ thrombo-angiitis 
obliterans”,, the Deputy Commissioner found that the 
employee did not know the nature of his disability and 
its relation }o his employment. lie did know that cold 
hurt his foot and that extreme cold was experienced as 
a part of his duties of employment, and he had had this 
knowledge for four or five years, and particularly, 
had had it for over thirty days between the time of the 
alleged “injury” and the date when consultation with 
surgeons gave him the technical terminology with re¬ 
spect to his condition. 

It is important to note in this regard that notice in 
accordance with Section 12 of the Act was not given 
until Marchs3, 1931, after three operations had been 
performed on the employee, practically ninety days 
after December 4th. Appellee contends that the Depu¬ 
ty Commissioner abused the discretion vested in him 
by the Act in excusing the employee’s failure to give 
notice in this case. 


“A finding of the Industrial Commission that 
claimants’s failure to give the written notice of in¬ 
jury to the employer was excused can not be sus¬ 
tained where there is no finding of the existence of 
either of the statutory reasons as an excuse for 
the failure to serve the specified notice; namely, 
that notice could not have been given or that the 
employer was not prejudiced thereby.” 

Bloomfield v. November , 219 X. Y. 374. 

The Deputy Commissioner, although excusing em¬ 
ployee’s failure to give notice of the alleged injury, 
most inconsistently makes a definite finding that the 
employee did have knowledge of the “ nature of 
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his disability” within thirty days from December 4th, 
as set forth in the findings of fact and award as fol¬ 
lows : 


\ patliolo- 
to deter- 


‘ 4 That on December 9, 1930, and again on De¬ 
cember 11, 1930, the claimant consulted his family 
physician, Dr. Bowne, who referred hiijn on De¬ 
cember 26, 1930, to Dr. Oscar B. Hunter 
gist, who made a series of examinations 
mine the cause of the condition from which claim¬ 
ant was suffering that it was found that the claim¬ 
ant herein upon the examination made by the 
pathologist was suffering from Thrombo-angiitis 
obliterans and was possibly com plicated by arterio¬ 
sclerosis .” (Italics supplied) 


The Insurance Carrier’s Rights Were Prejudiced by 
the Failure to Give Notice. 

At the hearing before the Deputy Commissjioner the 
question of failure of notice was raised, and a claim 
made on behalf of the employer and carrier that fail¬ 
ure to give the prescribed notice had resulted jin preju¬ 
dicing their rights (Bee. p. 44). Nevertheless!, no find¬ 
ing or reference on the question of prejudice was made 
by the Deputy Commissioner. 

In its opinion in Dorb vs. Frederick St earn <& Com¬ 
pany, 180 App. Div. N. Y. 138, the court sakl:| 


“Where it appears that the claimant 

complied with Section 18 of the New Y 

with respect to giving a notice in writ in 

ten davs after the disabiltv, the burden 

falls on him to establish affirmativelv that 

* 

ure has not been prejudicial to the employ 
insurance carrier.” 


has not 
ork Act, 
g within 
properly 
! his fail¬ 
le r or the 
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See also: 40 Enc. Law and Proc. 105; Hughes v. 
Cold Talon Colliery Co., 2 Butterworth’s Workmen’s 
Compensation Cases, 159. 

Failure to give notice to the employer or carrier 
prejudiced their rights (a) through their inability to 
make a prompt investigation to determine whether 
there was an accident or injury received under the 
Compensation Act; and (b) through loss of opportu¬ 
nity to furnish prompt and proper medical aid. 

In Selkirk v. National Radiator Co., 10 B. W. C. C. 
Eng. 107, the Court of Appeals upheld a decision of 
the county court judge, dismissing an application for 
compensation upon the ground that, although the em¬ 
ployers were not prejudiced by want of notice on the 
question of accident or no accident, it could not say 
whether the employer was or was not prejudiced as to 
the loss of opportunities of medical treatment which 
might have diminished tlie extent of its liability. 

The facts of the case and the findings of the Deputy 
Commissioner definitely show that neither tlie em¬ 
ployer nor carrier had an opportunity to investigate 
the claim in this case until after two operations had 
been performed on the employee by his own physi¬ 
cians, and that at no time were they requested to fur¬ 
nish medical attention or given an opportunity as pro¬ 
vided by law to examine the employee and direct the 
proper treatment of his condition by their own sur¬ 
geons with a view to guarding against and minimizing 
loss. 

In addition, the record shows that the employee 
failed to cooperate with his own physician by going to 
work against his advice, which further prejudiced ap¬ 
pellee’s position. 
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Dr. Bowne testified (R. 82-83) that, although he had 
a full history of the case and that the condition was 
“more aggravated’’ each time he examined him, yet 
appellant persisted in working during the entire month 
of December, 1930, contrary to the doctor’s advice. The 
Doctor’s testimonv in this regard was as follows: 

“Q. You allowed him to go back to work?? 

A. Yes, I could not do anything else. He in¬ 
sisted. 

! 

# # # # | * 

Q. And you saw his condition at that time (De¬ 
cember lltli) was aggravated? 

A. Yes. 

Q. And you still allowed him to go back to work? 

A. Yes, he insisted on going to work. (Rec. 95) 

The Proximate Cause of Appellant’s Disability Was 

Improper and Experimental Medical Treatment. 

The medical testimony of Doctor Bowne (Rec. 98, 
101; Rec. 135-136) discloses that there was still cir¬ 
culation present in the employee’s right leg and foot 
on January 5th, 1931, the date of the resection opera¬ 
tion, and that gangrene, evidence that circulation had 
been cut off, was not present until three or four days 
before the second operation and first amputation on 
Januarv 16th. 

Dr. Shearer, who performed the resection operation 
on January 5th, 1931, testified that he had performed 
two other resection operations in the course of his 
practice of surgery (Rec. 135); that gangrene was al¬ 
ready present in these two cases; that neither of these 
two resection operations was successful (Recj 136); 
that the resection is a “questionable” procedure} as far 
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as results are concerned and is in the “experimental 
stage’’ from that standpoint (Roc. 137). 

Dr. Kerr, whose qualifications were admitted, tes¬ 
tified (Rec. 142) that: 


“In my opinion, the cause for the loss of the 
man’s foot is arterio-sclerosis and the precipita¬ 
ting factor was a removal of a portion of the ar¬ 
tery.” (Italics supplied) 


Dr. Kerr further stated (Rec. 143) that the treat¬ 
ment given,by Dr. Bowne during December, 1930, was 
not the recognized treatment for a patient in his con¬ 
dition; that with the history discovered at the time 
(December 9th, 1930) and with “threatened gan¬ 
grene,” the employee should not have been allowed to 
go to work (Rec. 143,144); that resection is a compara¬ 
tively new operation and decidedly in the experimental 
stage (Rec. 144); and that sending this Employee back 
to work to exposures of extreme cold was a strain on 
his condition (Rec. 145). 

Dr. Mitchell, who examined Employee on March 27, 
1931 (Rec. 1:48), in his testimony stated that resection 
is in the experimental stage and was originally advo¬ 
cated by Dr. Dean Lewis of Johns Hopkins University 


for the relief of endorarteritis obliterans which was 


not present in this case and “is done in cases where 
verv slight gangrene of the toes would invite beneficial 
results” (Rec. 149, 150); that he would not have advo¬ 
cated a resection in the present case (Rec. 151): that 
the first thing in the treatment of the case is to get the 
patient off his feet; that (Rec. 152) subjecting the pa¬ 
tient to changes of cold and heat is used as treatment 
but the Employee should not have even been allowed 
to walk around; that intermittent exposures to cold do 
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not immediately harm and only act as temporary stim¬ 
ulant ; that if Kerper had stayed at home, kept ihe leg 
elevated, received reflexion and other necessary treat¬ 
ment, the result might have been different (Rec. 159). 

Dr. John Lyons testified that the underlying cause 
of the disability was arterio-sclerosis (Rec. 162) and 
the preciptating cause was the resection of the femoral 
artery (Rec. 165); that resection is in the experimental 
stage; that he has never attempted a resection (Rec. 
163), and that— 

“A. I think the fact that he had it for years, 
had practically the same symptons, without any 
evidence of gangrene, and then developed gan¬ 
grene so shortly after the first operation, I think 
we must conclude that the operation precipitated 
the gangrene. 

Q. By cutting off the blood supply? 

A. Yes. 

Q. It is your belief, then, that cutting off the 
blood supply before the collateral circulation could 
be established, the gangrenous condition was 
forced in? 

A. I think it was forced up by cutting off |a sec¬ 
tion of the femural arterv. 

* 

# * # * # * * i # 

Q. But the fact that on previous occasions, at 
previous times, he recovered from this numbness, 
would that lead you to believe there would be a 
recovery after this, this time? 

A. The chances are that that is so. I think, even¬ 
tually, if the man lived long enough and had 
arterio-sclerosis he would eventuallv have cbme to 
the same thing without the operation, but 7 think 
the operation teas the precipitating thing m this 
case.' 7 (R. 167, 168) (Italics supplied) 

The record fails to disclose that any successful re¬ 
section has ever been performed. 
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The Injury, If Any, Was Received in January, 1931, 
After Appellee Had Ceased to be the Insurer of 
Southern Dairies, Inc. 

The policy of insurance issued by Appellee to cover 
the Southern Dairies, Inc., appellant’s employer, was 
cancelled as of December 30,1930, on which date cover¬ 
age was assumed by another insurance carrier. (Rec. 
47, 48.) Having in mind, as heretofore fully set forth 
(supra, pp. 21, 22) that the condition necessitating the 
amputation of appellee’s leg was gangrene, and that 
no evidence of gangrene was present until after the 
resection operation of January 5, 1931, it is evident 
that the disability which was the basis of the compen¬ 
sation award occurred after January 5, 1931, when ap¬ 
pellee was no longer the insurance carrier on the risk. 

In view of the fact that there is no competent and 
substantial evidence in the record to support a finding 
of a “personal injury” on December 4th, 1930, and 
there being a positive showing of disability occurring 
after a resection operation on January 5th, 1931, the 
award of compensation in this case against the plain¬ 
tiff herein was arbitrarv and unreasonable and “not in 

* 

accordance with law.” 

The contention that Appellee was still the insurance 
carrier on this case up to May 16, 1931, thirty (30) 
days after the date of notice of cancellation on April 
16, 1931, ip the face of proof that another Insurance 
Carrier has issued a policy effective during the period 
December 31, 1930-December 31, 1931, is an arbitrary 
and unreasonable position and no reasonable interpre¬ 
tation of Section 36 (b) of the Act will support the 
same. It is true the law provides that cancellation of 
a policy shall not become effective until thirty days 
after notice of cancellation is received by the Deputy 
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Commissioner. But it is quite evident that thij> thirty 
day period was inserted by the framers of the (Act for 
the protection of the employee in order to assdre cov¬ 
erage by some carrier and to allow time for {he em¬ 


ployer to secure new coverage after the cancellation by 
the carrier of the old policy or its expiration. Qur con¬ 
tention is that the Deputy Commissioner is without au- 

thoritv under the Act to hold there was double cover- 
* 

age at a time when his records showed that the plain¬ 
tiff had gone off the risk on December 30, 19f30, and 
that another insurance carrier had filed ncJtice of 


assumption of coverage from that date. The Trav¬ 
elers Insurance Company received a premium on this 
risk for January, 1931; appellee Company received 
none. And ( of these facts the Deputy Comm 
had actual notice. 

Due to Failure of Appellant to Request Medical Atten¬ 
tion and File Reports no Liability Accrued Against 
Appellee for Payment of Medical Expenses. 


ssioncr 


The Deputy Commissioner in his findings held— 

“that the employer shall furnish the claimant with 
medical treatment, etc., in accordance with section 
7(a) of the said Act, and shall be liable for ex¬ 
penses for medical services heretofore rendered 
the claimant in such amounts as shall be ap¬ 
proved.” 

The Court’s attention is invited to Section 7(a) of 
the Act which has already been set forth in extenso 
(supra, p. 5) which states in substance that no 
claim for medical or surgical treatments shall tfe valid 
and enforceable as against the employer unless! ivithin 
twenty (20) days following the first treatment, Reports 
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on the nature of the injury and the character of the 
treatments shall be furnished bv the phvsicians in 
writing to the Deputy Commissioner and employer. 

The record shows (Rec. 90) that Dr. Bowne, em¬ 
ployee’s own physician, made no report in this case 
until January 17th, 1931. There is no record that the 
employer or Deputy Commissioner ever received re¬ 
ports from Drs. Hunter or Shearer, until the date 
of the hearing on April 30th, 1931. However, claim 
has been filed in this case for payment of Dr. Hunter’s 
bill in the amount of $60.00 (R. 63) and for the pay¬ 
ment of the bills of Dr. Bowne and Dr. Shearer (Rec. 
89). Under the above provision of the Act, the em¬ 
ployer (and the Insurance Carrier) is not liable for 
the payment of these bills and the Deputy Commis¬ 
sioner had no authoritv under said Act to waive the 

•< 

requirements of the Act in regard to these reports. 

Section 7 (a) of said Act also provides that the em¬ 
ployee shall request medical attention from the em¬ 
ployer, who must refuse or neglect to furnish the same 
before tlie employee is entitled to recover any amount 
expended by him for treatment. The employee has 
shown (Rec. 63) that he has incurred a hospital bill of 
$212.00, but at no place in the record is it shown that 
tlie employee requested medical attention from his em¬ 
ployer and that the latter refused or neglected to fur¬ 
nish the same. 

It is submitted that the Deputy Commissioner, under 
Section 7 (a), is not vested with any discretionary au¬ 
thority to waive the provisions thereof, and hence the 
award for j “medical, surgical, hospital and other 
care” is arbitrary, unreasonable, and “not in accor¬ 
dance with law.” 
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CONCLUSION. 

Tersely stated, the main question here involves an 
answer to the query as to whether an elderly man, suf¬ 
fering from a long standing, progressive disbase of 
hardening of the arteries of his extremities, who over 
a period of four or five years felt a numbnesjs in his 
feet whenever the circulation was disturbed byj the se¬ 
vere cold encountered in his employment, shoijld have 
been awarded compensation because the disease finally 

overtook him about thirty davs after a bad attack of 

* •> 

such numbness, but without the intervention of any 
traumatic injury or accident and in the absence of any 
proof that the particular spell of numbness in question 
was the proximate contributing cause of the qltimate 
disability. There are other collateral and separate 
questions presented, serious and important ones if the 
above query is to be answered in the affirmative; but 
as to so answer would involve the overthrow ctf firmly 
established doctrines of compensation law, they prob¬ 
ably will not require decision. 

It is submitted that the appeal should be dismissed, 
and decree of the Supreme Court of the District of 
Columbia permitted to stand. 

Respectfully submitted, 

j 

Frost, Myers & Towels, 

723 Fifteenth Street], N. W., 
Attorneys for Appellee. 



